
As speculated in our previous newsletter, Fin-
CEN finally published the long-proposed cus-
tomer due diligence (CDD) rule on May 11, 
2016.  The rule has an effective date of July 
11, 2016 but includes a transitory phase of 
almost two years. The mandatory compliance 
date is not until May 11, 2018.  However, it 
is highly recommended that institutions review 
the rule as soon as possible to identify specif-
ic policy, procedure, and process changes 
necessary to comply with the new rule.  It is 
also suggested that institutions set an internal 
implementation date prior to May 11, 2018 
to allow for an employee learning curve on 
the new requirements.  A sufficient time buffer 
will allow institutions to recognize compliance 
weaknesses and apply appropriate training 

and monitoring controls prior to the legal 
compliance date.  
 
FinCEN states the four key elements for CDD 
are (1) customer identification and verifica-
tion; (2) beneficial ownership identification 
and verification; (3) understanding the nature 
and purpose of customer relationships to de-
velop a customer risk profile; and (4) ongoing 
monitoring to report suspicious transactions 
and maintaining customer information on a 
risk basis. While the first element is covered 
by the current CIP rules, the new CDD rule 
specifically addresses elements two, three, 
and four.   
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On May 3rd, 2016 the FFIEC (Federal Finan-
cial Institution Examination Council) proposed 
changes to the Uniform Consumer Compliance 
Rating System, through the Federal Register.  
The FFIEC requested comments on their pro-
posed rulemaking through July 5, 2016. 
 
The proposed rulemaking modified the con-
sumer compliance rating system, which was 
based on an approach that relied heavily on 
transaction testing.  The proposed rating sys-
tem rates consumer compliance anywhere 
from one to five.  A value of a “1” represents 
the lowest rating of concern and a “5” repre-
sents the highest risk of concern.   
 
The new rating system is designed to evaluate 
the institutions Compliance Management Sys-
tem (CMS) and take a risk based consumer 
compliance approach to evaluating perfor-
mance.  The proposed rating system will fac-
tor into account the efforts institutions have 
taken to prevent, identify, and correct con-
sumer compliance issues.  The new rating sys-
tem will also evaluate the effectiveness of the 
Compliance Management System (CMS) 

based on complexity, risk profile of the prod-
ucts and services offered, and size of the 
institution.   
 
The proposed system would include three 
factors for assessment.  The first two factors, 
Board Oversight and the Compliance Pro-
gram, will be used to analyze the Compliance 
Management System (CMS) as a whole, and 
evaluate Board and Management involve-
ment.  The new rating system would be used 
to evaluate the elements of a successful CMS 
program.  Finally, the last factor of the as-
sessment is Violations and Consumer harm.  
This factor is designed to give examiners a 
framework to consider the impact of consumer 
protection violations.  
 
Board Management and Oversight, the first 
factor of the assessment, will evaluate the 
role an institution’s Board and Management 
play in the compliance function.   
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CFPB Privacy Notice Update 

lowed qualifying banks to cease providing the annual priva-
cy notice.  A financial institution qualifies for the annual pri-
vacy notice exemption if the financial institution has not 
changed their privacy notice and only shares nonpublic per-
sonal information as permitted by the GLBA without provid-
ing consumers with notice and opt-out rights. When this pro-
posed regulation is made final, Steve H. Powell & Company 
will provide a complete analysis of the changes in a later 
addition.   

On July 11, 2016, the Consumer Financial Protection Bureau 
(CFPB) announced a proposal to adopt Congressional legis-
lation allowing financial institutions to be exempt from send-
ing annual privacy notices to their customers, if certain re-
quirements are met. Essentially, the CFPB is moving to adopt 
the amendments to the Gramm-Leach-Bliley Act (GLBA) as 
required by the “FAST Act” and to provide additional regu-
lation to govern timing and disclosure of privacy notices 
when financial institutions change privacy practices.  While 
this CFPB regulatory proposal is not yet final, the GLBA ex-
emptions in the “FAST Act” have since December 2015 al-

Spring Rulemaking Agenda 

 
 The CFPB is expected to issue a final rule on certain 

mortgage servicing rules that took effect in 2013 re-
garding loss mitigation.  

 
 The CFPB expects to issue additional rules regarding 

checking account related overdrafts. 
 
 The CFPB is considering rulemaking to expand its au-

thority to financial institutions that are lending in other 
markets, such as vehicle titled loans and other consumer 
installment lending products.  The Bureau is also seeking 
to expand its authority to non-depository financial insti-
tutions.  

 
 The CFPB is seeking to require certain record keeping 

and reporting requirements for small business with wom-
en or minority owners. 

 
Steve H. Powell and Company will continue to monitor initia-
tives by the CFPB and notify our clients in later additions. 

On May 18th 2016 the CFPB issued a release of expected 
Spring Rulemaking.  The rulemaking agenda is published 
twice annually and indicates what changes the CFPB will 
recommend or what changes are being discussed in the pre-
rule stages.  The CFPB has been busy with many of the are-
as on the agenda and have been moving to formal pro-
posed rule status over the past couple of months on several 
of the topics from the Spring Rulemaking Agenda. The list of 
items on the rulemaking agenda include: 

 The CFPB has proposed rules banning mandatory arbi-
tration clauses.  See link for details:  
http://files.consumerfinance.gov/f/documents/
CFPB_Arbitration_Agreements_Notice_of_Proposed_Rul
emaking.pdf  

 
 The CFPB proposed rules regarding consumer protec-

tions for certain types of lending products which include 
payday or title lending. See link for details: 
http://files.consumerfinance.gov/f/documents/
Rulemaking_Payday_Vehicle_Title_Certain_High-
Cost_Installment_Loans.pdf  

 
 The CFPB has proposed rules for clarification on certain 

TRID requirements to help financial institutions meet the 
Integrated Disclosure Requirements. See link for details: 
http://www.consumerfinance.gov/policy-
compliance/rulemaking/rules-under-
development/amendments-federal-mortgage-
disclosure-requirements-under-truth-lending-act-
regulation-z/ 
 

 The CFPB has proposals under consideration & alterna-
tive proposal memo regarding debt collection practices 
designed at protecting consumers. See link for details:  
http://www.consumerfinance.gov/about-
us/newsroom/consumer-financial-protection-bureau-
considers-proposal-overhaul-debt-collection-market/ 
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and update customer information including beneficial 
owner information of legal entity customers (the fourth 
element of CDD). 

 
The fifth pillar due diligence requirements are particularly 
frustrating as the requirements are not only vague and sub-
ject to varying interpretations, but they are now an enforce-
able legal requirement.  These are no longer best practice 
recommendations for institutions to take under consideration.  
Most institutions have the basic procedures in place to gath-
er a customer risk profile at account inception to develop an 
account baseline to judge customer activity against.  Howev-
er, fewer institutions formally update customer information 
throughout the life of the account.  
 
The rule clearly states that it does not expect all accounts to 
be subject to a uniform level of scrutiny. From the preamble 
to the rule, “we fully expect financial institutions to apply the 
risk-based approach in determining the level of monitoring 
to which each account will be subjected.  Thus, consistent with 
current practice, we would expect the level of monitoring to 
vary across accounts based on the financial institution’s as-
sessment of the risk associated with the customer and the 
account.”   In other words, ongoing monitoring should focus 
on higher risk accounts and possible changes in beneficial 
ownership should now be incorporated into that monitoring.    
 

Institutions should remember to revise their BSA/AML policies 
and procedures for the fifth pillar as well as beneficial own-
ership changes.  The CDD rule and Appendix K in the 2014 
BSA examination manual provide a baseline template to 
structure policy and procedure but it is important for institu-
tions to tailor these to identified risks areas based upon 
products, services, customer base, and geographic locations.  
 
Resources: 
Published in the Federal Register found here. 
 
On July 19, 2016 FinCEN released a FAQ on the CDD rule 
found here.   
 
BSA Examination Manual found here.  

The second element, beneficial ownership, is now a regulato-
ry requirement.  The third and fourth elements fall under a 
new fifth pillar of BSA/AML program requirements.   
 
The CDD rule applies only to covered financial institutions 
which are defined as: federally regulated banks, federally 
insured credit unions, mutual funds, brokers or dealers in 
securities, futures commission merchants, and brokers in com-
modities.   The rule requires these institutions to identify the 
beneficial owners of each legal entity at the time a new 
account is opened.  A beneficial owner is defined as an indi-
vidual who owns 25% or more of a company or a single 
individual with significant responsibility to control, manage, 
or direct a legal entity customer.   FinCEN’s expectation is 
that the control person identified must be a high-level offi-
cial in the legal entity, who is responsible for how the organ-
ization is run, and who will have access to a range of infor-
mation concerning the day-to-day operations of the compa-
ny.  A legal entity customer is defined for these purposes as 
a corporation, LLC, or general partnership.  A sole proprie-
torship is not a legal entity and is excluded from the benefi-
cial ownership requirement. Also excluded are other finan-
cial institutions, companies with publicly traded stocks, and 
government entities.  Non-profits are excluded from identi-
fying the owners of the entity but institutions must still identi-
fy the individual who controls the entity.   
 
Institutions can meet the beneficial ownership regulatory 
requirement by collecting the identifying information on the 
model form included as an Appendix to the CDD rule.   A 
bank may rely upon the information provided by the custom-
er as long as “it has no knowledge of facts that would rea-
sonably call into question the reliability of the information.” 
The customer should attest that the information provided is 
accurate.   The model notice provided is open to modifica-
tion by institutions to meet any additional required infor-
mation, but no deletions should be made to the notice.   
Banks are not required to perform a lookback on an existing 
customer’s beneficial ownership but there is no grandfather 
provision as provided in the CIP rules.  If an existing custom-
er opens a new account after May 11, 2018, the beneficial 
ownership rules will apply.  Like other BSA regulation the 
record retention from the verification process is five years 
after the information is obtained.  
 
The inclusion of the fifth pillar in the rule revises FinCEN’s 
existing BSA/AML program requirements to explicitly in-
clude risk-based procedures for conducting ongoing CDD, 
including but not limited to: 
 understanding the nature and purpose of customer rela-

tionships for the purpose of developing a customer risk 
profile (the third element of CDD); and 

 conducting ongoing monitoring to identify and report 
suspicious transactions and, on a risk basis, to maintain 
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for consumer harm are comprised of root cause or causes,  
violations of law identified, severity of any consumer harm 
resulting from violations, duration of time over which the 
violations occurred, and the pervasiveness of violations. 

According to the FFIEC rulemaking, all institutions regardless 
of size should have an effective CMS program.  The CMS 
program should be sufficiently sophisticated to effectively 
manage compliance, commensurate upon the risk profile of 
the institution.   
 
According to the FFIEC proposal, the new rating system is not 
expected to impose new expectations on lower risk financial 
institutions.  The agencies agreed that the rating system 
should be risk based, transparent, actionable, and provide 
incentives for compliance.   

For more information on the proposal please visit the feder-
al register at:  https://www.gpo.gov/fdsys/pkg/FR-2016-
05-03/pdf/2016-10289.pdf  

Within the Board Management and Oversight umbrella falls 
four assessment factors that will be evaluated.  These four 
factors include,  Oversight and Commitment, Change Man-
agement, Comprehension, Identification and Management of 
Risk, and Corrective Action and Self- Identification. 

The second category of the proposed rating system is the 
Compliance Program.   The Compliance Program, along with 
the Board Oversight and Management assessment will be 
used to evaluate the effectiveness of the overall CMS pro-
gram.  The elements that will be evaluated to assess the 
Compliance Program will include Policies and Procedures, 
Training, Monitoring and/or Audit, and Consumer Complaint 
Response.  

Consumer Harm stands alone and provides examiners with 
the potential to evaluate a broader array of  consumer pro-
tection harm and violations.  Per the proposal, examiners 
will evaluate the consumer protection violations and impact 
of consumer harm based upon four factors.  The four factors 

The Military Lending Act finalized effective October 1, 2015 (October 3, 2016 mandatory compliance) 

limit now includes charges for most ancillary “add-on” prod-
ucts such as credit default insurance and debt suspension 
plans.  The following disclosure will be required for all cov-
ered loans:  “Federal law provides important protections to 
members of the Armed Forces and their dependents relating 
to extensions of consumer credit. In general, the cost of con-
sumer credit to a member of the Armed Forces and his or 
her dependent may not exceed an annual percentage rate 
of 36 percent. This rate must include, as applicable to the 
credit transaction or account: The costs associated with credit 
insurance premiums; fees for ancillary products sold in con-
nection with the credit transaction; any application fee 
charged (other than certain application fees for specified 
credit transactions or accounts); and any participation fee 
charged (other than certain participation fees for a credit 
card account).” 
 

Tip:  Contact your form provider and/or loan platform 
to ensure the disclosure will be available in October. 

 
The MLA prohibits creditors from requiring service members 
to: submit to mandatory arbitration and onerous legal notice 
requirements; waive their rights under the Service Members’ 
Civil Relief Act; provide a payroll allotment as a condition 
of obtaining credit (other than from relief societies); be able 
to refinance a payday loan; or be able to secure credit 
using a post-dated check, access to a bank account (other 
than at an interest rate of less than 36 percent MAPR), or a 
car title (other than with a bank, savings association or credit 
union). 

The Department of Defense (DOD) has used its rule making 
authority under the Military Lending Act to expand the pro-
tections afforded to our service members.  The Military lend-
ing Act initially provided significant protections in three loan 
categories to active military members and their families: 
 

 Closed-end payday loans for no more than $2,000 and 
with a term of 91 days or less; 

 Closed-end auto title loans with a term of 181 days or 
less; and 

 Closed-end tax refund anticipation loans. 
 
The new final rule will expand coverage of the protections 
of the Military Lending Act to all forms of payday loans, 
vehicle title loans, refund anticipation loans, deposit ad-
vance loans, installment loans, unsecured open-end lines of 
credit, and credit cards.  The changes to the definition of 
credit in the final rule bring any closed or open-end loan 
within the scope of the regulation, except for loans secured 
by real estate or a purchase-money loan such as a loan to 
finance the purchase of a vehicle. 
 
The implementing regulation provides several significant 
protections extended to active duty service members and 
their families.   
 
A special 36 percent APR is in effect.  This cap, which is re-
ferred to as the Military Annual Percentage Rate or MAPR, 
covers all interest and fees associated with the loan. This 
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secured) consumer credit plan. The exemption for a 
credit card account expires, at minimum, in October 
2017, and the rule permits that exemption to be ex-
tended for up to one year;  

 
 Permitting a creditor, until October 3, 2016, to continue 

to use the method described in the existing rule for con-
ducting a covered-borrower check, which involves the 
use of a covered borrower identification statement, as a 
safe harbor for compliance. After October 3, 2016, a 
creditor seeking a safe harbor for compliance with the 
rule may elect to: use either of the new methods for 
conducting a covered-borrower check (and keep a rec-
ord accordingly) set forth in § 232.5(b).  

 
Steve H. Powell & Company will be providing a webinar on 
this topic in the near future.  More information will be avail-
able on the webinar soon! 

New safe harbor requirements will require a creditor to 
legally conclusively determine whether a consumer is a cov-
ered borrower by using information obtained either: (i) Di-
rectly or indirectly from the MLA Database or (ii) in a con-
sumer report from a nationwide consumer reporting agency 
or a reseller who provides such a consumer report.  If the 
creditor uses one of these two methods (or both, as the cred-
itor may elect), the creditor’s determination would be conclu-
sive with respect to that transaction or account involving con-
sumer credit, so long as the creditor maintains a record of 
the information so obtained.  
 

Tip:  Contact your credit report provider to determine 
if they will be able to conduct the search as part of the 
credit report.   
 

Mandatory compliance for the final rule is set for October 
3, 2016 with delayed implementation dates for the follow-
ing: 
 
 Providing a temporary exemption for credit extended 

in a credit card account under an open-end (not home-

FTC Endorsement Rule 

 Disclosures must be clear and conspicuous.  

 An identifying disclaimer is required when an employee 
gives an endorsement. 

 Disclosures must be made if an endorsement or testimo-
nial describes results that are not typical. 

A Q&A of the Endorsement Guide can be found at https://
www.ftc.gov/tips-advice/business-center/guidance/ftcs-
endorsement-guides-what-people-are-asking. 

Another consideration of using endorsements is privacy.  The 
Gramm-Leach-Bliley Act mandates that financial institutions 
keep the identities of their customers confidential.  A custom-
er must consent in writing to allow a financial institution to 
reveal non-public financial information for marketing pur-
poses, or the customer must be given a notice allowing 30 
days to opt out of any release of this information. 

Businesses are constantly looking for effective methods to 
advertise products and services.  An always popular market-
ing strategy is utilizing customer endorsements and testimoni-
als to attract new customers.  However, it is important for 
businesses to review the Federal Trade Commission’s En-
dorsement Guide prior to using this approach. According to 
the FTC, the Endorsement Guides, “at their core, reflect the 
basic truth-in-advertising principle that endorsements must 
be honest and not misleading.”  The following are a few 
highlights from the Endorsement Guide to consider: 

 The FTC’s rules apply to all manner of advertising 
whether it be TV, print, radio, blogs, or social media.   

 A disclosure is required any time consideration is given 
by an advertiser to an endorser, such as compensation 
or other incentive to provide a testimonial.  The incen-
tive could be in the form of money, discounts, or other 
items of value. 

 Legal Disclaimer... 

The Compliance Pipeline is designed to provide accurate and current information in regard to the subject matter covered.  
All material presented is based off of our interpretations of the regulations presented and is for general information pur-
poses only and should not be acted upon without further details including a full review of the applicable regulations and/
or professional assistance.  The content of Compliance Pipeline is intended solely for internal use by our clients and may not 
be reproduced or quoted without written consent from Steve H. Powell & Company. 


